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SUBJECT: Wildfire Smoke Clean Air Centers for Vulnerable Populations
Incentive Program

DIGEST: This bill creates the Wildfire Smoke Clean Air Centers for Vulnerable
Populations Incentive Program, under the administration of the state Air Resources
Board, which would award grants to retrofit smoke-protective filtration systems on
existing public facilities.

ANALYSIS:

Existing federal law under Title I of the Elementary and Secondary Education Act
of 1965, identifies schools for higher distribution of funding wherein at least 40%
of a school's students are from low-income families who qualify under the United
States Census's definition of low-income. (20 U.S.C § 6301)

Existing state law:

1) Establishes the Air Resources Board (ARB) as the air pollution control agency
in California and requires ARB, among other things, to control emissions from
a wide array of mobile sources and coordinate, encourage, and review the
efforts of all levels of government as they affect air quality. (Health and Safety
Code (HSC) §39500 et seq.)

2) Under the Protect California Air Act of 2003, sets air pollution stringencies and
states the goal to protect public health and welfare from any actual or potential
adverse effect which reasonably may be anticipated to occur from air pollution.
(HSC § 42503)

This bill:
1) Establishes the Wildfire Smoke Clean Air Centers for Vulnerable Populations

Incentive Program (“the Program”) under the administration of the California
Air Resources Board, to be funded upon appropriation by the Legislature.
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2)

3)

4)

Provides a non-exhaustive list of facilities which may apply for grants to
retrofit their ventilation systems with adequate filtration to provide smoke
relief to the public.

Tasks ARB with, alongside local stakeholders, developing guidelines to
evaluate applicants’ facilities’ location, size, and potential beneficial
ventilation characteristics.

Specifies that ARB prioritize applications from facilities in areas with high
cumulative smoke exposure, and from schools serving at least 40% children
from low-income families.

Background

)

2)

3)

Climate change and wildfires. Science can now conclusively (1) attribute
individual extreme events to climate change and (2) determine what types of
events are made worse by climate change. Extreme events like the record-
breaking wildfires in California are a symptom of climate change. Both the
frequency and intensity of wildfires are worsened by dry conditions, low
precipitation, and increased temperatures. Even as California and the rest of
world work to curb global warming, it is important to adapt services to protect
people from the present and future impacts.

Health effects of smoke exposure. According to ARB, particulate matter
exposure is the principal public health threat from short-term exposures to
wildfire smoke. The effects of smoke range from eye and respiratory tract
irritation to more serious disorders, including reduced lung function, bronchitis,
exacerbation of asthma and heart failure, and premature death. Most of our
understanding on the health effects of wildfire smoke are derived from studies
of urban particulate matter, specifically fine particulate matter. These studies
have found that short-term exposures (i.e., days to weeks) to fine particles, a
major component of smoke, are linked with increased premature mortality and
aggravation of pre-existing respiratory and cardiovascular disease. Children,
pregnant women, and elderly are also especially vulnerable to smoke exposure.

Filtration technology. The most common industry standard for filter efficiency
is the Minimum Efficiency Reporting Value, or “MERYV rating.” The MERV
scale for residential filters ranges from 1 through 20. The higher the MERV
rating the more particles are captured as the air passes through the filter. Higher
MERY (higher efficiency) filters are especially effective at capturing very
small particles that can most affect health. Filters with a High Efficiency
Particulate Air (HEPA) rating, (or MERYV 17-20) are the most efficient. For the
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4)

most health-harmful smoke particles—those less than 2.5 microns (PM2.5)—a
MERY value of 16 or greater captures over 95% of them.

Electrostatic precipitators (ESPs) are another technology to remove particulate
matter from air. An ESP removes fine particles, like dust and smoke, from a
flowing gas using static electricity. They must be cleaned regularly, but can
capture 90% of fine particles in the air. A 1999 study by the Canada Mortgage
and Housing Corporation testing a variety of forced-air furnace filters found
that ESP filters provided the best, most efficient means of cleaning air using a
forced-air system.

The program established by this bill would provide grants to facilities to
retrofit their ventilation systems with an appropriate filtration system.
According to the Centers for Disease Control, initial costs, operating costs, and
replacement costs are all important considerations when designing whole-
building ventilation systems. A standard HEPA filter (0.61 by 0.61 m [2 by 2
ft]) costs approximately $100 to $250. Depending on the filter material, its
service life may range from'6 months to 5 years. Cost-efficiency considerations
will have to be an important consideration in disbursing grant moneys under
this program.

Sensitive populations. Most healthy adults and children will recover quickly
from smoke exposure and will not suffer long-term health consequences.
However, certain sensitive populations may experience more severe, acute, and
chronic symptoms. Key risk factors that individually and collectively shape a
population’s vulnerability to health impacts from extreme events include age,
health status, socioeconomic status, race/ethnicity, and occupation.

Although a variety of individual indicators have been used as a proxy for
socioeconomic status (SES), it is well recognized that SES is a composite
measure that encompasses a number of individual indicators along with other
factors. Epidemiologic studies of particulate matter using indicators of SES
have provided initial evidence that individuals of low SES are at increased risk
of mortality due to short-term exposures. With respect to wildfire smoke the
evidence is much more limited, but Rappold et al. (2012) demonstrated that
counties classified as having the lowest SES were at the greatest risk of health
effects attributed to wildfire smoke.
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Comments

1)

2)

Purpose of Bill. According to the author, “In the past few years, wildfires in
California have burned over 1.5 million acres of public and private forest land
and destroyed over 24,000 homes. :

“The 2017 and 2018 wildfires demonstrated how catastrophic wildfire events
impact the quality of air for residents, even those who live hundreds of miles
away from the burned area. This toxic air often contains elevated levels of
wood smoke and contaminants from burned structures, vehicles, and consumer
products and can travel the length of the state, causing negative health impacts
to children, elderly, and individuals with existing respiratory problems.

“The health impact of such wildfire smoke can be devastating. To alleviate
some of these public health concerns from contaminated air and pollution,
identified clean air centers would provide healthier indoor environments during
the emergency air quality events.

“AB 836 will create a state program that would identify ventilated spaces that
would be accessible to the public and establish an incentive program that
provides funding for identified facilities to improve their air filtration systems
to become clean air centers. This bill aims to address the lack of response plans
and create a network of facilities where the public can access in events of an
emergency air quality situation.”

A chance for relief. The most common advisory issued during a smoke episode
is to stay indoors. The usefulness of this strategy depends on how well the
building limits smoke from coming in from outdoors and on minimizing indoor
pollution sources. In the case of many of the sensitive populations described
above, they may not have suitably protective homes nor the ability to improve
their home’s smoke defenses.

The examples of facilities described in this bill (schools, community centers,
senior centers, sports centers, and libraries) represent publicly-accessible places
that these sensitive populations could find reprieve from smoke events. The
population-level benefits these facilities could provide can be meaningful,
though the extent and focus of these effects depends heavily upon the
appropriation the program will receive, and the evaluation guidelines
developed by ARB and stakeholders.

Providing wildfire smoke relief by retrofitting public buildings has advantages
over alternatives like N95 masks. These masks are rated to remove 95% of all
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particles at least 0.3 microns or greater — this encompasses many of the harmful
<2.5 micron particles that comprise PM2.5 pollution, While N95 masks may be
protective if worn properly, their distribution, availability, and lack of
knowledge about appropriate use all reduce the number of people protected.
Given the impacts of wildfire smoke on public health and the valuable impact
of smoke-safe public spaces, the committee may wish to consider supporting
this measure.

Related/Prior Legislation

AB 661 (McCarty, 2019) Requires the Sacramento Metropolitan Air Quality
Management District to prepare a wildfire smoke air pollution emergency plan to
serve as an informational source for local agencies and the public during an air
pollution emergency caused by wildfire smoke. AB 661 was heard in this
committee June 19, 2019 and passed out of committee with a vote of 7-0.

SOURCE;: Author
SUPPORT:

Bay Area Air Quality Management District (sponsor)
350 Silicon Valley

Alliance of Nurses for Healthy Environments
American Academy of Pediatrics, CA Chapter
American Heart Association

American Lung Association in California

Asian Pacific Environmental Network

American Lung Association Coalition

Bay Area Regional Health Inequities Initiative

Butte County Air Quality Management District
California Air Pollution Control Officers Association
California Health Care Climate Alliance

California League of Conservation Voters

California Thoracic Society

Center for Climate Change and Health

Coalition for Clean Air

County of San Diego

Environmental Working Group

Feather River Air Quality Management District
BREATHE California

Regional Asthma Management and Prevention (RAMP)
Sierra Club California
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TreePeople
Union of Concerned Scientists

OPPOSITION:

None received

- END --
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Consultant:  Gabrielle Meindl

SUBJECT: Marine invasive species: ballast water and biofouling management
requirements

DIGEST: This bill would revise state law applicable to ballast water discharge
performance standards to conform to federal regulation, the best standard currently
available, and delay the implementation of existing state interim and final ballast
water discharge performance standards, among other things.

ANALYSIS:
Existing law:
Under federal regulation:

1) Requires vessels employing a United States (U.S.) Coast Guard-approved
ballast water management system to meet ballast water discharge standards,
outlined in regulation, by specified dates. (33 CFR § 151.2030)

2) Requires, in order to discharge ballast water into waters of the United States,
the master, owner, operator, agent, or person in charge of a vessel, as specified,
~ to either ensure that the ballast water meets the ballast water discharge standard,
as defined in regulation, or use an alternative management system, as described
in regulation, or ballast exclusively with water from a U.S. public water system,
as specified, according to the schedule outlined in regulation. (33 CFR §
151.2035) :

3) Authorizes the U.S. Coast Guard to grant an extension to the ballast water
discharge standard implementation schedule only in those cases where the
master, owner, operator, agent, or person in charge of a vessel can document
that, despite all efforts, compliance with the ballast water requirement is not
possible. (33 CFR § 151.2036)

Under state law:
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1) Defines "Pacific Coast Region" as all coastal waters on the Pacific Coast of
North America east of 154 degrees W longitude and north of 25 degrees N
latitude, exclusive of the Gulf of California. Authorizes the SLC to modify
these boundaries through regulation if the proponent for the boundary
modification presents substantial scientific evidence that the proposed
modification is equally or more effective at preventing the introduction of
nonindigenous species through vessel vectors as the boundaries described in
statute. (Public Resources Code (PRC) § 71200 (k))

2) Requires the master, owner, operator, or person in charge of a vessel carrying,
or capable of carrying, ballast water, that operates in the waters of the state to
take specified actions to minimize the uptake and release of nonindigenous
species. (PRC § 71203, et seq.)

3) Requires the State Lands Commission (SLC) to adopt regulations governing
ballast water management practices for vessels arriving at a California port
from a port outside of the Pacific Coast Region. (PRC § 71204.3 (a))

4) Requires the SLC to, on or before January 1, 2005, adopt regulations governing
ballast water management practices for vessels arriving at a California port or
place from a port or place within the Pacific Coast Region. (PRC § 71204.5)

5) Requires the SLC, on or before January 31, 2006, to submit to the legislature
and make available to the public a report that recommends specific performance
standards for the discharge of ballast water into the waters of the state, or into
waters that may impact waters of the state. Requires the performance standards
to be based on the best available technology economically achievable and to be
designed to protect the beneficial uses of affected, and potentially affected,
waters, (PRC § 71204.9 (a) (1))

6) Requires the SL.C to adopt regulations that require an owner or operator of a
vessel capable of carrying ballast water that operates in the waters of the state to
implement the interim performance standards for the discharge of ballast water
recommended in accordance with Table x-1 of the SL.C Report on Performance
Standards for Ballast Water Discharges in California Waters, as approved by
the SLC on January 26, 2006. (PRC § 71205.3 (a)(1))

7) Requires the SLC to adopt regulations that require an owner or operator of a
vessel capable of carrying ballast water that operates in the waters of the state to
comply with the interim performance standards by the applicable following
dates:
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a) Upon first arrival at a California port for new vessels constructed on or after
January 1, 2020; or,

b) As of the first scheduled drydocking on or after January 1, 2020, for all other
vessels. (PRC § 71205.3 (a)(2))

8) Requires the SLC to adopt regulations that require an owner or operator of a

9)

vessel carrying, or capable of carrying, ballast water that operates in the waters
of the state to meet the final performance standard for the discharge of ballast
water of zero detectable living organisms for all organism size classes by

January 1, 2030, (PRC § 71205.3 (a)(3))

Requires the SL.C, not less than 18 months prior to January 1, 2020, and
January 1, 2030, to, in consultation with the State Water Resources Control
Board (State Water Board), the U.S. Coast Guard, and the specified advisory
panel, to prepare, or update, and submit to the Legislature a review of the
efficacy, availability, and environmental impacts, including the effect on water
quality, of currently available technologies for ballast water treatment systems.
Provides that if technologies to meet the performance standards are determined
in a review to be unavailable, the SLC shall include in that review an
assessment of why the technologies are unavailable. (PRC § 71205.3(b)(1))

10) Requires the SLC, on or before January 31, 2005, and updated biennially, in

consultation with the State Water Board, the Department of Fish and Wildlife,
and the U.S. Coast Guard, to submit to the legislature, and make available to the
public, a report about ballast discharge management. (PRC § 71212)

This bill:

1) Makes the following findings:

a) The federal Vessel Incidental Discharge Act, which was enacted on
December 4, 2018, preserves the rights of States to petition the federal
government to review any standard of performance, regulation, or policy if
new information exists that could result in a change to that standard,
regulation, or policy.

b) Nothing restricts the authority of California to respond to an aquatic
invasive species emergency in its waters using California's police powers.

c) The Legislature strongly and unequivocally objects to any loss of state
authority to regulate vessel discharges in California waters.




AB 912 (Muratsuchi) Page 4 of 11

2) Defines "land" as the material of the earth, whether soil, rock, or other

3)

4)

5)

6)

7)

8)

substances, that sits landward of, or at an elevation higher than, the mean high-

tide line of the ocean, including any rock outcroppings or islands located
offshore.

Updates the definition of "Pacific Coast Region" to mean all coastal waters on
the Pacific Coast of North America east of 154 degrees W longitude and north
of 20 degrees N latitude, inclusive, of the Gulf of California.

Deletes statutory provisions that authorize the SLC to modify the boundaries of
the Pacific Coast Region through regulation.

Deletes past statutory requirements and deadlines relating to the management
of nonindigenous species, including the following requirements:

a) That, by July 1, 2005, the SL.C adopt regulations governing the evaluation
and approval of shipboard experimental ballast water treatment systems;

b) That, by January 31, 2006, the SL.C submit to the Legislature a report that
recommends specific performance standards for the discharge of ballast
water into the waters of the state; and,

¢) That, before July 1, 2005, a statutorily required advisory panel make
recommendations regarding the content, issuance, and implementation of
the performance standards to the SLC.

Requires the SL.C to adopt regulations that do both of the following;:

a) Require an owner or operator of a vessel carrying, or capable of carrying,
ballast water that operates in the waters of the state to implement the ballast
water discharge performance standards set forth in federal regulations, or
as that regulation may be amended, as specified.

b) Require an owner or operator of a vessel carrying or capable of carrying,

" ballast water that operates in the waters of the state to comply with, as
specified, the performance standards set forth in federal regulation, unless
it is extended, or as that regulation may be amended, as specified.

Delays, from to January 1, 2020 to January 1, 2030, for all vessels, the
requirement for an owner or operator of a vessel capable of carrying ballast
water to implement the interim performance standards for the discharge of
ballast water.

Delays, from January 1, 2030 to January 1, 2040, the requirement for an owner
or operator of a vessel capable of carrying ballast water to meet the final
performance standard for the discharge of ballast water of zero detectable
living organisms for all organism size classes, or as soon as practicable based
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on a review of ballast water treatment technologies submitted in a report to the
Legislature in conformance with the provisions this bill. If achievement of the
final performance standard becomes practicable sooner than January 1, 2040,
requires the Commission to establish a sooner effective date through
regulation.

9) Delays, from not less than 18 months prior to January 1, 2020 and January 1,
2030, to from not less than 18 months before January 1, 2030 and January 1,
2040, the requirement for the SL.C, in consultation with specified entities, to
prepare, or update, and submit to the legislature a report of the efficacy,
availability, and environmental impacts of currently available technologies for
ballast water treatment systems.

10) Specifies that an advisory panel, including representatives from the state
regional water quality control boards, the Department of Fish and Wildlife, the
Air Resources Board, the US Coast Guard, the US EPA, and other persons
representing shipping, port, conservation, fish, aquaculture, agriculture, and
public water agency interests, shall make recommendations regarding the
content and issuance of the report and implementation of the performance
standards to SLC.

11) Provides that the advisory panel’s meetings shall be open to the public and
notice of the meetings be given to any person requesting that notice, as well as
on SLC’s website.

12) Delays the sunset, from January 1, 2024 to January 1, 2034, for the
requirement for submitting a report on the interim performance standard, and
from January 1, 2034 to January 1, 2044, for the requirement for submitting a
report on the final performance standard.

13) Adds the United States Environmental Protection Agency (U.S. EPA) to those
entities that the SL.C must consult with when sponsoring pilot programs for the
purpose of evaluating alternatives for treating and otherwise managing ballast
water and biofouling,.

14) Provides that a goal of establishing pilot programs is the meaningful
participation of the State of California in federal rulemaking actions.

15) Authorizes the SLC to take samples of ballast water, sediment, and biofouling
from arriving vessels for research purposes.

16) Makes other clarifying and conforming revisions to existing statute.

Background
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1) Nonindigenous species in California's waters. Nonindigenous aquatic plant
/4 g q P

2)

and animal species can be transported, both intentionally and unintentionally,
to new ecosystems and regions through human activities. According to the
SLC, shipping is the most significant vector for the transport and introduction
of aquatic nonindigenous species, contributing 79.5% of established aquatic
nonindigenous species in North America and 74.1% across the globe.

Once a nonindigenous species is moved, becomes established in a new
geographic location, and causes impacts, it is considered an invasive species.
Invasive species cause ecological, economic, and human health harm in the
receiving environment. Impacts of these species include disrupting agriculture,
shipping, water delivery, and recreational and commercial fishing;
undermining levees, docks and environmental restoration activities; impeding
navigation and enjoyment of the state's waterways; and damaging native
habitats and the species that depend on them. Nonindigenous species are
believed to account for up to $120 billion per year in losses across the United
States. California has more documented aquatic invasive species than any
other state.

Commercial ships transport organisms through two primary vectors: vessel
biofouling and ballast water. Vessel biofouling occurs when organisms, such
as barnacles, algae, mussels, worms, crabs, and other invertebrates, attach to, or
are associated with, the hard surfaces of the vessel, then are transported to new
environments that the vessel enters. Ballast water is sea water taken on,
redistributed on, and discharged from large oceangoing vessels for functions
related to stability, balance, and trim, Ballast water can contain millions of
microscopic aquatic plants, animals, bacteria, and viruses. Each ballast water
discharge has the potential to release over 21.2 million individual free-floating
organisms. Prior to the implementation of ballast water management practices
in the early 2000s, it was estimated that more than 7000 species were moved
around the world on a daily basis in ships' ballast water.

The prevention of species introduction through the management of human
activities, such as requirements related to biofouling and ballast water
management, is considered the most protective and cost-effective way to
address the dispersal of nonindigenous species.

California's ballast water management program. In order to address the threat
of the introduction of aquatic nonindigenous species, the legislature enacted the
Ballast Water Management for Control of Nonindigenous Species Act of 1999,
AB 703 (Lempert, Chapter 849, Statutes of 1999), which established initial
requirements for vessels to manage ballast water prior to discharge in
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3)

California waters. The legislature reauthorized and expanded the program
through the Marine Invasive Species Act of 2003, AB 433 (Nation, Chapter
491, Statutes of 2003), which mandated moving, "the state expeditiously
toward elimination of the discharge of nonindigenous species into the waters of
the state or into waters that may impact the waters of the state, based on the
best available technology economically achievable." In 2006, the legislature
established interim and final performance standards for the discharge of ballast
water from large commercial ships through enactment of the Coastal
Ecosystems Protection Act, SB 497 (Simitian, Chapter 292, Statutes of 2006).

California's ballast water performance standards: Among its provisions, SB
497 required the SLC, on or before January 1, 2008, to adopt regulations that
require an owner or operator of a vessel carrying, or capable of carrying,
ballast water that operates in the waters of the state to implement interim and
final (zero detectable living organisms for all organism size classes)
performance standards for eradicating organisms in ballast water before it is
discharged. The SLC established California performance standards that were
to be phased-in between 2009 and 2016 in order to allow for, and encourage,
the development of technologies that would enable vessels to meet the
standards.

SB 497 also requires the SLC, prior to implementing performance standards, to
report to the legislature on the efficacy, availability, and environmental
impacts, including the effect on water quality, of currently available
technologies for ballast water treatment. SB 497 additionally requires the SLC,
if it determines that technologies to meet the performance standards are
unavailable, to include in the report an assessment of why the technologies are
unavailable. In response to these reporting requirements, between 2007 and
2014, the SL.C produced five reports (2007, 2009, 2010, 2013, and 2014) for
the legislature, all of which indicated that ballast water treatment technologies
were not available, at the time, to enable vessels to comply with the then
existing performance standards. Therefore, the legislature updated and delayed
implementation of the performance standards several times (SB 1781 (2008),
SB 814 (2013), AB 1312 (2015)). The current implementation dates for the
ballast water discharge performance standards, as enacted by AB 1312, are as
follows:

a) Interim standards:
i) Newly built vessels constructed on or after January 1, 2020: first
arrival at a California port on or after January 1, 2020
ii)  Existing vessels constructed prior to January 1, 2020: first scheduled
drydocking on or after January 1, 2020
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b) Final standards:
i) All vessels: January 1, 2030

In its December 2018 report, 2018 Assessment of the Efficacy, Availability,
and Environmental Impacts of Ballast Water Treatment Technologies for Use
in California Waters, the SLC reports, once again, that based on all available
data, there are currently no ballast water treatment technologies available to
enable vessels to meet the interim California performance standards.

AB 912 would further delay the implementation date for interim ballast water
discharge standards to January 1, 2030 for all vessels, and delay the date for
implementation for final ballast water discharge standards to January 1, 2040.

While California has endeavored to address its invasive species threat by
leading the nation with stringent ballast water discharge standards,
unfortunately, over the years the statutory standards and state regulations have
not driven the development of ballast water treatment technology as the state
had hoped. ' '

4) Federal ballast water performance standards. According to the SLC, for many
years, the shipping industry has advocated for enactment of one uniform
national standard for ballast water discharge to replace the perceived
patchwork of state and federal ballast water management requirements. The
legislation it sought, the federal Vessel Incidental Discharge Act (VIDA),
failed repeatedly in recent years. The SLC opposed VIDA, as did other states,
state attorneys general, and environmental groups, arguing that a one-size-fits-
all federal approach to vessel discharge management ignores the unique
environmental concerns in each state, usurps state authority, and weakens
environmental protection. Nevertheless, in December 2018, President Trump
signed VIDA into law. The SLC notes that VIDA, regrettably, will preempt
California's authority to establish or implement state-specific ballast water
management requirements once implementing federal regulations are adopted.

Under VIDA, the U.S. EPA is responsible for establishing a uniform national
standard for ballast water discharge. The U.S. EPA has two years to adopt
vessel discharge regulations, and the U.S. Coast Guard, the entity charged with
implementing and enforcing the discharge standards established by the U.S.
EPA, has two additional years to-adopt implementation and enforcement
regulations. State laws remain effective until the U.S. Coast Guard
promulgates regulations establishing enforcement protocols. States, including
California, may enforce the federal standard, inspect vessels, and collect fees
and ballast water management reporting forms from vessels arriving at ports.
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AB 912 requires the SLC to adopt regulations that require vessels employing
an U.S. Coast Guard-approved ballast water management system to meet
ballast water discharge standards, outlined in federal regulation, by specified
dates. The bill also requires the SLC to adopt regulations that require, in order
to discharge ballast water into waters of the United States, the master, owner,
operator, agent, or person in charge of a vessel to either ensure that the ballast
water meets the federal ballast water discharge standard, use an alternative
management system, or ballast exclusively with water from a U.S. public water
system.

According to the SLC, the state's adoption of the federal standards would
enable the SLC to assess vessel compliance to the federal discharge standard
and hold non-compliant vessels accountable for violations.

AB 912 also authorizes the SLC to collect valuable real-world data on the
operation of ballast water management systems that could inform
implementation of California standards in the future.

Comments

1) Purpose of Bill. According to the author, the purpose of the bill is, "to change
the implementation date of California’s ballast water discharge performance
standards owing to a lack of available technology that vessels can use to meet
them, and to address impending federal preemption of California’s standards.
The purpose is also to authorize the [SLC] to sample ballast water and
biofouling for research (the [SL.C] currently only has authority to sample for
compliance purposes). The bill will better position California to implement
ballast water discharge standards to protect California waters from invasive
species introductions, update the definition of Pacific Coast Region, and make
technical changes to the Marine Invasive Species Act."

DOUBLE REFERRAL:

This measure was heard in Senate Natural Resources and Water Committee on
June 25, 2019, and passed out of committee with a vote of 9-0.

Related/Prior Legislation
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SB 69 (Wiener, 2019) would have required the State Water Board, instead of the
SLC, to adopt ballast water discharge regulations that require an owner or operator
of a vessel carrying ballast water to implement and comply with an interim
performance standard and then the final performance standard of zero detectable
living organisms by January 1, 2030, These provisions were deleted from the bill
in Senate Appropriations Committee. This bill is pending in the Assembly Water
Parks and Wildlife Committee.

AB 3116 (Cooley, 2018). Would have required the person in charge of vessels to
minimize the uptake and release of nonindigenous species, including minimizing
the uptake of ballast water in areas designated by the SLC. The hearing for this
bill in the Assembly Committee on Environmental Safety and Toxic Materials was
canceled at the request of author and the bill subsequently died on file.

AB 1312 (O’Donnell, Chapter 644, Statutes of 2015). Delayed the implementation
of interim and final performance standards for eliminating living organisms in
ships' discharged ballast water from 2016/ 2018 (interim standard) to 2020 and
from 2020 to 2030 (final standard).

SB 814 (Committee on Natural Resources and Water, Chapter 472, Statutes of
2013). Delayed implementation of ballast water performance standards for vessels
that carry, or are capable of carrying, ballast water into the state by two to six
years, depending on when the ship was constructed and the vessel's ballast water
capacity.

SB 935 (Committee on Environmental Quality, Chapter 550, Statutes of 2012).
Delayed the date by which the SLC must approve a vessel operator’s application to
install an experimental ballast water treatment from January 2008 to January 2016.

SB 1781 (Committee on Environmental Quality, Chapter 696, Statutes of 2008).
Delayed implementation of ballast water performance standards for new vessels
with ballast water capacity less than 5000 metric tons from January 1, 2009, to
January 1, 2010.

SB 497 (Simitian, Chapter 292, Statutes of 2006). Enacted the Coastal Ecosystems
Protection Act, which established interim and final performance standards for the
discharge of ballast water from large commercial ships. Required interim
standards, which identified a range of thresholds for living organisms by class size,
to begin to take effect January 1, 2009. Required the final standards, a "zero
detectable living organisms" standard for all organism size classes, to take effect
January 1, 2020.
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AB 433 (Nation, Chapter 491, Statutes of 2003). Consolidated law related to the
management of ballast water into the Marine Invasive Species Act, and revised
various requirements for ballast water management practices to minimize the
release of nonindigenous species.

AB 703 (Lempert, Chapter 849, Statutes of 1999). Enacted the Ballast Water
Management for Control of Nonindigenous Species Act, which established initial
requirements for vessels to manage ballast water prior to discharge in California
waters.

SOURCE: California State Lands Commission

SUPPORT:

California State Lands Commission

OPPOSITION:

None received

—END --
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SUBJECT: Oil spills: response and contingency planning.

DIGEST: This bill would revise the oil spill response laws and the duties of the
Administrator of the Office of Spill Prevention and Response (OSPR) to
specifically address nonfloating oils.

ANALYSIS:

Existing law:

1) Requires the Administrator of OSPR to submit to the Governor and the
Legislature an amended California Oil Spill Contingency Plan that addresses
marine and inland oil spills.

2)

Pursuant to the Lempert-Keene-Seastrand Oil Spill Prevention and Response
Act (Act):

a)

b)

d)

Requires OSPR, acting at the direction of the Governor, to implement
activities relating to oil spill response, including emergency dr1lls and
preparedness, and oil spill containment and clean up.

Imposes various requirements relating to oil spill contingency planning,
prevention, response, containment, and cleanup, including the obligation
that a vessel operator or marine facility prepare and implement an oil spill
contingency plan (C-Plan).

Requires operators of specified vessels and facilities to submit to OSPR a
C-Plan. Requires OSPR to determine whether the plan meets applicable
requirements.

Requires OSPR to periodically evaluate the feasibility of requiring new
technologies to aid prevention, response, containment, cleanup, and
wildlife rehabilitation.
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e)

g)

h)

1)

Requires OSPR, taking into consideration the facility or vessel contingency
plan requirements of the State Lands Commission, the Office of the State
Fire Marshal, the Coastal Commission, and other state and federal
agencies, to adopt regulations governing the adequacy of C-Plans.
Requires regulations to be developed in consultation with the Oil Spill
Technical Advisory Committee, and not in conflict with the National
Contingency Plan. Requires regulations to provide for the best achievable
protection of waters and natural resources of the state, including standards
set for response, containment, and cleanup equipment, and that operations
are maintained and regularly improved to protect the resources of the state.

Defines an oil spill response organization (OSRO) as an.individual,
organization, association, cooperative, or other entity that provides, or
intends to provide, equipment, personnel, supplies, or other services
directly related to oil spill containment, cleanup, or removal activities.

Requires operators in their C-Plans to identify at least one rated OSRO for
each rating level. Requires each identified OSRO to be directly responsible
by contract, agreement, or other approved means to provide oil spill
response activities pursuant to C-Plans.

Requires OSPR to establish rating levels to classify OSRO. Requires
OSPR to review the application and rate OSRO based on the following

elements:

i) Geographic region or regions of the state where the OSRO intends to
operate;

ii)  Timeframes for having response resources on-scene and deployed;

iii)  Type of equipment that the OSRO will use and the location of the
stored equipment; and,

iv)  Volume of oil that the OSRO is capable of recovering and
containing,

Prohibits OSPR from issuing a rating until it completes an unannounced
drill. Prohibits OSPR from issuing a rating if the OSRO fails the drill.

Requires OSPR to review the rating of each rated OSRO at least every
three years. Requires the OSRO to complete at least one unannounced drill
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every three years after receiving its rating.

This bill;

1)

2)

3)

4)

5)

6)

Defines "nonfloating oil" to mean either:

a) A refined petroleum product that is sold commercially and sinks in distilled
water when both the water and the petroleum product are at a temperature
of 15 degrees Celsius; or,

b) An unrefined form of petroleum product that sinks in distilled water when
both the water and the petroleum product are at a temperature of 15 degrees
- Celsius, including an unrefined form of petroleum product that would
satisfy the sinking criteria before dilution with a hydrocarbon mixture
having a density of 770 kilograms per cubic meter or less at a temperature
of 15 degrees Celsius.

Requires, on or before January 1, 2022, the Administrator to hold a technology
workshop devoted solely to the topic of technology for addressing nonfloating
oil spills, and shall conduct and publish a review of scientific and technical
literature concerning that technology.

Requires the Administrator to include in the revised California Oil Spill
Contingency Plan due on or before January 1, 2023 provisions addressing
nonfloating oil reflecting findings made following the technology workshop
and review of scientific and technical literature.

Requires, contingent upon an appropriation by the Legislature, the
Administrator to conduct testing of new products for use in nonfloating oil spill
cleanup, and to provide grants or conduct technology competitions to facilitate
the development of those products.

Requires, on or before January 1, 2024, and every two years thereafter, the
Administrator to adopt and revise regulatory requirements pertaining to
nonfloating oil.

Requires, on January 1, 2022, a C-plan holder to identify at least one oil spill
response organization (OSRO) capable of oil spill response activities related to
that nonfloating oil if nonfloating oil is present. Requires the criteria the
Administrator rates OSROs to include the type of oil, including nonfloating oil
the OSRO is capable of recovering and containing.
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7)

Requires, on or before January 1, 2021, the Administrator to establish a
separate rating level for OSROs capable of addressing nonfloating oil including
that the OSRO can demonstrate that it can provide its equipment on the scene
of an oil spill no more than twelve hours of spill notification.

Background

Ly

2)

3)

OSPR. In 1990, the American Trader spilled over 400,000 gallons of crude oil
off of Huntington Beach in Southern California. These events inspired the
California Legislature to enact the Lempert-Keene-Seastrand Oil Spill
Prevention and Response Act in 1990. The Act addresses aspects of marine oil
spill prevention and response specific to California. It created OSPR in the
Department of Fish and Wildlife and established an Administrator, appointed
by the Governor, to lead OSPR. OSPR is required to implement activities
related to oil spill response, including emergency drills and preparedness, oil
spill containment and cleanup, and to represent the state in any coordinated
response efforts with the federal government. OSPR is also required to develop
a California oil spill contingency plan that complements the National
Contingency Plan, and to regulate and approve C-plans required of and
submitted by owners and operators of oil-related facilities and vessels.

Oil spill response organizations. OSROs provide equipment and personnel to
respond to and clean up an oil spill for water, shoreline, and inland
environments, Vessel and facilities plan holders doing business within
California must contract with a rated OSRO to satisfy the plan holder’s
response equipment requirements or supplement the plan holder’s own
equipment. Equipment can include booms, skimmers, boats, sorbents,
temporary storage, terrestrial land-moving equipment, etc. Currently OSPR
regulations require not only the equipment, but a “system” of equipment and
personnel to ensure proper and timely deployment. OSPR regulates OSROs
directly through a rating program. This program has been very successful in
ensuring that OSROs are prepared to meet C-Plan requirements, which has
eliminated redundancy of calling multiple unannounced drills on the same
OSROs for all of the C-Plans it is identified in.

Nonfloating oil. Natural and synthetic crude oils vary widely in composition,
although the primary components are hydrocarbons. Due to this variation in
composition, the different hydrocarbon fractions in a crude oil from any given
source may have widely varying chemical and physical properties. Lighter
fractions may spread rapidly, float on the surface of the water, and evaporate to
the atmosphere quickly. In contrast, heavier fractions may be denser than
water, and can sink or become suspended in the water column beneath the
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surface due to various processes. These processes are collectively known as
“weathering,” and the important point is that the properties of the spilled oil
can change during spill response.

Federal regulations separate oils by groups. Group 5 is considered the
heaviest. However, refined oils may also be a mix of light and heavy
hydrocarbon fractions. Of particular relevance, the development of Canadian
tar sands as a source of oil has raised concerns regarding spill response. The
heavy bitumen from the tar sands is diluted with lighter hydrocarbons to
facilitate transport. Diluted or blended oil may not be considered a Group 5
oil, but portions of the oil once spilled will separate and sink. It is important to
note, however, that much of the crude oil produced in this state is also
considered to be relatively heavy. Following the oil spill at Refugio Beach in
May 2015, heavier fractions of the spilled oil were found suspended in the
water column beneath the surface, presenting significant recovery issues.

In 2016, the US Coast Guard (USCG) released its latest guidelines for OSROs
that added a new classification for nonfloating oils. In those guidelines, the
USCG recognized that nonfloating oils are broader than just Group 5 oils and
include other heavy oils that show characteristics that may cause the oils to
submerge or sink, According to the USCG, the oil spill response capabilities
required to detect and recover nonfloating oil differs significantly depending on
the operating area, environmental conditions, and the type of oil spilled.
Standard response methods — designed for floating oils — are inadequate and
difficult to apply when most of the oil is submerged or has sunk to the bottom.
OSPR’s regulations allow OSRO’s to voluntarily comply with the nonfloating
oils classification.

Comments

1) Purpose of Bill. According to the author, “AB 936 will enhance oil
transportation safety in California by providing information on nonfloating oil
movements within the state to emergency responders. This bill responsibly
seeks to update and strengthen California’s tools for planning and preparing for
future oil spills. AB 936 is crucial to the safety of our natural resources.
Nonfloating oil presents a unique and serious risk to our environment because
it can sink and suspend into the water column, and result in the release of
volatile and toxic diluent. It is therefore essential that nonfloating oil spills be
addressed quickly, using state of the art techniques designed to address the
particular character and behavior of such spills; and that first responders and
communities be aware of the unique risk that attend nonfloating oil so they can
prepare for them. This legislation facilitates proper preparedness by ensuring
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that OSPR has the necessary plans in place—and that response organizations
and first responders have best technology available—to respond appropriately
to a spill of nonfloating oil. California’s bays, rivers, and coastline are some of
the most stunning natural resources in the world, and central to the state’s
economy, and the Legislature needs to be vigilant in safeguarding those
resources from destructive oil spills.”

2) Nonfloating oil definition. This bill’s definition of nonfloating oil is intended to
incorporate all types of nonfloating oil. According to OSPR, the definition used
by OSROs currently covers around 99 percent of nonfloating oils. While the
new definition of nonfloating oil in this bill is intended capture the remaining 1
percent of nonfloating oil, the definition appears to be highly technical, which
could unintentionally lead to confusion and misunderstanding when regulating
and planning for oil spills. In contrast, SB 709 (Wiener, 2017) defined
nonfloating oil as “a hydrocarbon-based oil or any fraction or residue
therefrom that does not float on the surface of water either immediately
following the spill or at any subsequent time.” It is unclear if the more
technical definition in this bill is needed to capture all types of nonfloating oil.

Related/Prior Legislation

SB 709 (Wiener, 2017) would have required OSPR to revise the state’s existing oil
spill plan and response statutes to explicitly incorporate nonfloating and potentially
nonfloating oils. This bill was held on the suspense file in the Senate
Appropriations Committee.

DOUBLE REFERRAL:

This measure was heard in Senate Natural Resources and Water Committee on
June 25, 2019, and passed out of committee with a vote of 7-1.

SOURCE: Natural Resource Defense Council and San Francisco Baykeeper
SUPPORT:

Natural Resource Defense Council (co-sponsor)
San Francisco Baykeeper (co-sponsor)

350 Bay Area Action

Azul

Benicians for a Safe and Healthy Community
Buena Onda Empanadas

California Coastkeeper Alliance







